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Sisitefits snd potmtimi resldrats, as neii u their fiailles, friends, 
ihS idvocatesi ire vitally interested in tlie quality of care that is 
available in oar nation* s narsins homes. So, too, is the general public. 
Ai a reflection of that leaitinate concern bf society ^ We have devised a 
variety of lesal rules and processes to assess and ensure that the quality 
of care provided in nursins homes satisfies ah acceptable level. 

The pervasiveness of lesal resulatibn affects administrators and 
professional staff wdrtcifia within tiursina homes perhaps even more 
extensively than it influences other types of health care providers. While 
most applicable legal issues are basically letieric to the etitire health care 
sphere i there are certain uhiqtae characteri^'ti^s of both nursing homes and 
their residents that may have an impact of resj^/ective legal rights and 
duties. Sursitig homes are health care institutions ^ but they are also total 
living institutions with other functions as well. Most of the persons Who 
reside in nursing homes are seriously tow^toaluB^ by physical or n^ntal 
disabilities, and the strong trend is toward «t older uid sicker nursing 
home peculation, these factors coe^licate the way that the law defines the 
relationship between nursing home, resident, «id others, and the manner in 
Which the law seeks to resolve potential differences between these par^.ies. 

Another potential influential factor is the growing pfaehraenbn of the 
*^teachii^ nursing home*', ftirsing home affiliation with health professions 
education programs may raiige in complexity and foniality from an bccasiotal 
visit by a medical student or a medical resident in a anal! , eoiununity-based 
facility to highly organized collaborative research projects involving 
sJ^if leant medical intervention with large w^ers of himan subjects. 
Among the many possible legal issues ii«>iicated Iqr such affiliations and 
associated activities are: informed consent for research participation and 
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for trcfttnent by itodents uid pbsignida«te traitiit^s, the tiled for in 
Itiitituiiotial Bevieir Board if either the htarsii^ home or the iff illeted 
•^eitibnei institution conducts fuisian subject research sponsored in any 
part federal notieyt naintainitii acc^tible stalidards of care by ait 
participants and consequent shared tiabiiity for substandard c^re, and 
confidentiality. Because the teaching tiursinl home** phehomehbh has 
developed in earnest only recently, little specific substantive law has been 
forged yet in this area, nonetheless , certain precautionary legal measures 
are advisable » and recommendations in this regard have been laid out 
eisenhere (Kapp, 1984). 

This chapter begins with a general overview of ntarsing home Um. This 
is fblibwed by specific attention first to the matter of residents' rights 
atid then to the question of decisionmaking for nursing home residents. 
Finally » sb^ modest speculatibh abbut the future bf nursing home law is 
offered. 

OVERVIIU OF BU1S1B6 ROM UM 



Legal regulation of hursit^ homes derives frbm a variety bf sources 
(Gri^tdi^ 1984). He utilize for this purpose state licensure statutes and 
reimbursement (primarily Bedicare ahfl Hedicaid) certificatibn requir^ents 
md surveys bf bbth state mA federal government (20 Code of Federal 
Beguiatiotis Part 405). Facilities seik voluntary fornus bf accreditatibn 
from private agencies such as the Jbint Cbinission on Accreditation of 
Hospitals (Joint Commission of Accreditation of Hospitals » 198S)» %rtiose 
guidelines are fri^queritly relied on by cburts as iegaity enforceable 
inAistry standards. Internal and extendi utilization and quality assurance 
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micliinlnis hav« proliferated • Several crlstihal prosecutions against ni^rslns 
lioaei and their staffs have emerEed in the last few years (Hisinet 1984 K 

Finally I dind of irolrif^ Itportance lii the lohl term care iettihs (Kapp, 
1986; Kapp, 1987), there is the professional liability or malpractice 
claim. This is the individual civil lawsuit htoujght hy or xor an individual 
nursit^ home resident asaihst one or a conbihation of institutional or 
individuai providers. 

Theories of Liability 

The overtrtielmins majority of cases allesins nursins home wrongdoing 
fall oh the civil Cas <q>p6sed to criminal) side of v^he Im. there are three 
primary areas of potential civil liability for nursing home malpractice 
CDoiiglaSi Feifibergi Jacobsotii et al.| 1985): (1) Failure to obtain effective 
consent before intervening in the life of a resident; (2) breach or 
violation Ll a contract or promise i and (3) the rehderii^ of substmdard, 
poor quality resident care. Although these three legal theories are 
anaiytiemily distinct (that is, any one by itself may support a successful 
maipractiee claim if pr^erly substantiated), in actual practice, 
ailegati^»&s regarding two or more of these grounds are frequently cited in 
coiia>ination by the plaintiff in the complaint against the ctiregiver. 
Tfkc iet^i in^licatibns of inforrcd consent are mentioned later in this 
£h£pter. He focus in this section, therefore ^ ch the iegai principles 
iurrouhdihg malpractice Inrauits that are grounded on a claim of substandard 
care (%rtiich is the basis for most resident claims) or breach of praise. 

k civil lawsuit predicated oh the vibiatioh of some duty arising from a 
source othefe tli» a promise is called a tort. A tort may be either ah 
ihtehtiohally conmitted or ah uhihtehtibiml, accidental wrong, the most 
eonmon sorts of intentional torts in the nursing home environment are fraud 



5 



ilia littery i itie littir iirm referritis to the uncbhsiemted-to offensive 
ioaehiiis of imotter person, itoet tort eoi^liints in the health cere erena, 
ihoughi rely on claims of unintentional i accidental misdeeds ^ or heslisehce. 

In a typical malpractice lamuit based on allesstions of sahstandard 
care I the plaintiff must prove each of four elements in order for 
professional liability to he found (King, 198S}. Failure to establish any 
one of these defeats the plaintiff's entire claim. The four elements are: 
CI) Duty; (2) Breach or Violation of that duty; (3) Damase or Injury; and 
(4) Causation, k h<r^lpful pneumonic device for remembering these elements is 
the Law of D Cubed--A Dereliction of Duty mist Directly Damage. 

k nursing horo^s dtsties toWard residents derive from two separate 
sources: (1) the fiduciaiy or trust nature of the provider /resident 
relationship. Which gives rise tc the tort liability just discissed, and (2) 
promises made by the nursing home directly to the resident» to the 
resident's representative (such as a family member or agency sponsor), or to 
some other third party (such as a state Medicaid agency), irtiere the resident 
is the intended beneficiary of the promises (t^iin^ 1979). 

k iegaiiy enforceable promise way be either es^ress or i^lied. An 
e:i$ress promise is one that has been put into Hords, either Written or 
oral, in i^lied praise is one that may be indirectly, but logically and 
reasonably I inferred by the resident based on the nursing home*s %i6rds or 
actioM (Chapman^ 1982). 

in health care generally, most 6SQ>ress promise lansuits have involved 
alleged giiarauitees to the patient about particular resitalts^ treatront 
aet^ds, or professional participants in that patient's care. Such matters 
are beyond the absbiute control of the provider ^ and therefore guar^tees 
eoitcerning such matters should never be cbhv^ed, and certainly never put in 
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iirititts* tiiiifiults ^ii^fl on ttieii types of prmtse have beeit rare In the 
nursins tione eontext. Hcwever, the viriet:^ of provider promiies cbniaohly 
fmmfl in the viritten Mmlisioh Is^^^^nenti that ire prevalent in nursing 
hones (Browit 1985; Harris, 1996; Leonard, 1982), as well as in 
advertisements and distrihuted inforaatiohal and promotiohai materials, 
provide the asst^ieved resident with a fertile source of potential breach of 
contract claims. 

i. number of implied promises may be teased oat of a^y health care 
provider /pat lent relationship* Host important^ and always present, is the 
provider's i^iied promise or warranty to use due or reasonable care under 
the circumstances in rendering services to the patient (Brown, 1975; Segan, 
1979). 

k malpractice lawsuit, thus, may be brought on an intentional or 
uiiihtehtibhal Ct)egligent) tort basis ^ a cohtractuieil basis ^ or both bases 
sinultaneousiy. In other words, a plaintiff may plead (malce formal 
accus'^.tions of) malpractice ex delicto (based oh the %rrong} or ex contractu 
(based on the promise), or both. 

A variety of parties form a variety of relationships with nursing home 
residents, and consequently owe certain reitponsibilities to those residents 
for %jhich the parties may be held legally liable, tt^se parties may 
inciode: (i) opioyiaes or volunteers of the nursing home, (2) goverhihg 
board sienbers (Birdi 1983)^ (3) physicians and other independent health 
professiorais (e.g., podiatrists and dentists) with admitting and/or 
treatment privileges in the facility, (4) laboratories^ pharmacies, and 
other ihdepehdeht cotporatiohs with which the nursing home contracts fisir 



iwds md icrvicMi (5) itutfents trttb are ptieid wttfitn the nursini^ home for 
loarnit^ •)q>erienc^i i iiid (6) the ^tutaini home itself. 

in i mfttpracti.ce t^sait initiited l^y or on beheif of i resident, it is 
eonceivible that iiiy or all of these parties sdtht end up heins named as 
defendants ^either by the plaintiff in the orisinal complaint or by the 
original defendants in a cross-complaint). In this context, a party may be 
esQ>6sed to potential liability ^ depehdit^ oh the facts i either (t) 
personally, (2) vicarioasly, or (3) corporately. 

Personal liability is the doctrine that holds ah ihdividual responsible 
for What, he or she persbhaliy does or does hot do. Each of os may be held 
accouhtable for our dim acts or omissions. For example i a physiciah Who 
prescribes the wrong drug or dosage for a resident may be found personally 
liable for that urongful act (assuming that it directly resulted in injury). 

Ih additioh to ( hot ih place of) clais^ that may arise from ah 
individual's personal conduct, tt»t individual's supervisors and the nursing 
home itself may also face vicarious liability for the ihdividual^ s 
miscohdact. Under the principles of "agency,** Which is the part of contract 
law that ena>6dies tt^ concept of **master** (enplbyeri supervisor, prihcipal) 
and **ageht*' (rapibyee, supervise, agent), a "master" is civilly liable for 
injuries to the person or prc^erty of third persons occasioned by the 
tortious negligence of a "servant" that occurred Within the scope of that 
"servant*s" employment or responsibilities. This doctrine is referred to as 
^'respbhdeat superior." 

the vicarious liability doctrine applies witii full force in the healtfi 
care context generally (Kihgi 1986; Richards and Sathbun^ 1983), and 
regarding niirsing homes particularly (Goldberg, 1983). Hence, if an agent 
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or ^Mrviiit^ conidti i tortidtsi ict or onlssibn in ttio course of f^erforaihs 
mttiftiod tftttUs, tho fieiiity itstlf nay be held liable* 

liipohaeei ii^erlor^ altbotasli no-fitalt froi the supervisor*! end 
fseility*s vantsse point, is not exclusively a form of itrict or absolute 
liability^ since some substandard conduct by a subordinate is requisite in 
order to activate the liability of the supervisor or facility. 
Specifically^ a supervisitis health care professional or institution may not 
be held legally liable for the misdeeds of a subordinate unless a jury finds 
as a matter of fact that the subordinate rendered negligent care that 
proxiiQately cmased a resident to suffer crapensable injuries. 

Hence, the nursing home, as a large-scale enpl6y«:^r and principal, mtst 
prc^erly supervise the activities of its env^loyees and agents, nith regard 
to its staff, the nursing home assumes a legal duty to provide adequate 
traihit^ and supervision. The heed to hire and train a qualified staff and 
maintain a program of monitoring performance cannot be overstated . This 
need extends to both professional staff and to non-prof ess ioftal e^ibyees, 
as long as they perform (as does virtually everyone Who wortts in a nursing 
lu>me) tastes that in any way impact oti resident welfare. Similarly, 
appropriate care in the selection, training, and oversight of the nursing 
home*s volunteers, agents, and students is equally essential. 

Vicarious liability is called a **derivativ6^ form of liability, because 
it derives from and depends on the relationship between the party in the 
tiq>eri6r position aiid the stibordihate Who was persMtally at fault. In 
additibn to legal es^bsore vmder the vicarious liability doctrine ^ a health 
care facility such as a nursing home may also be held legally liable to a 
patlMit directly > that is, based on its own relationship to the resident, k 
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mtriliis hMie*i wh direct liibllity to in injured rMident rests on the 
ttebcy of ebrpbrato or tnititatibnit tlabitity (Frant«» 1978; D&yidson» 
1971). 

The eotpbrete or in8tl.tittl.bnai iiibiiity thebry i^oses on e nursing 
tlome e variety of specific duties. The basic catesories into %^ich these 
dtaties fail include (Peters and Perainb, 1984; Sbuttntick, 1978): 

1. The duty to properly luintain buildings and grounds in a safe 
condition. 

2. the duty to properly purchase and maintain equipment, supplieOi 
medication I and food. 

3» the duty tb develop and inpiement appropriate written Institutional 
policies regarding resident safety. 

4. The duty tb carefully screen, train, monitor, and supervise 
facility eii|>royees, volunteers, and students. 

5. The dtaty tb carefully screen^ i^nitbr, and supervise ind^endent 
contractors with Whom the nursing home t»s a business relationship. Host 
notable as iMaiibers of this category are private physici^is with admitting 
«id treating medical staff privileges at the nursing home. (Of course, 
pt^siciatis Hhb are actually employed the nursing hbrnbi on a full br 
part-ttoe basis, es^bse their e^ibying institution to vicarious liability 
under re^ondeat superior). 

This last type of duty is tte iibst challenging fbr a nursing home to 
properly fulfill, it encompass, at the least, (a) a duty to determine the 
professional c6ii9>etehce and character of a physician before granting staff 
privileges; (b) a duty to evaluate the continuing professional competence 
and perforiiance adequacy of a physician before the periodic reneml bf 
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priirii«g«s: and (e) ih» Auif to conduet ongoitig Miestnuinti of their 
lAiyiiciinS* eoKi^Stihci ihd porforiittnce (Coldbergi 1984}. 

BisibEinrs iicRxs 

As oxpllLnod larlieri loial liability may occur trtieh a hurains home 
violates a respbnaibility that it ones to a resident. Every nursing home 
has a responsibility to respect and protect the rights of all of its 
residents, and to develop and i^lement policies md procedures that ensure 
tlie protection of thuse rights, consistent with the protection of the rights 
of others and the operation of a safe and caring health care facility 
(Harris, 1985)* 



Besident rights, and accb^anying nursing home obligations, derive from 
several legal sources* Amng the most important of these sources is the 
craimbn law — that is, judge-made 1^^ evolving over time through individual 
case decisions, based on our society's history, cultural and values. Common 
law principles have evolved in the United States to protect and promote 
respect for the autono^. Integrity, self-determination i and dignity of all 
individuals i including (perhaps especially) vulnerable imrsitig home 
residents, and imposing a responsibility on those in a fiduciary 
relationship to fulfill tttf>se rights. 

Another major source of imrsiYig home resident rights is specific 
statutes dans prraiilgated administrative or executive i^ehcies, such as 
a health d^artient)» i^licable statutes and regulations are in force on 
both the federal and state levels. 

Oh the federal level, ti^latiot^ called tte eonditions of 
Participation set minimim requirements for all Skilled Bursihg Facilities 
that receive financial reisOmrseMht from the ^dicare (title 18 of the 
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Soeiii Secortty Act) md Hedtcatd (fttie 1.9) programs ind all intermediate 
Ctl*e Facilltiei that participate in ttie Medicaid prbsram. the Conditions of 
Participation for both Medicare and Medicaid contain sections specifically 
on resident riihts (Hilson, 1978). These sections are frequently referred 
to as the Patient Bill of Sishts. The federal sovernmeht also issues 
interpretive Guidelines to these regulations, fihich are distributed to 
inspectors who survey hursiti^ homes for c6iKQ>liance With the regulations and 
are available to the public, in late 1985, the federal government 
instituted the Patient Care System (PaCS) methodology for measuring 
coiQ>iiance with its regulations. 

In addition to the federal regulations ^ many states have enacted their 
own statutes or regulations attesting to ensure the rights of their own 
nursing home residents (Oppgrman, 1981; PhillipSi 1980; Silfeh, 1986). 
Coi^liance with such state Patient Bill of Sights statutes and regulations 
is tied to mandatory facility licensure, as well as state Medicaid 
reimbursement for indigent residents. These state l^s take from and build 
on the federal law, but many of them set up more stringent demands than 
their federal counterpart; %Aiere a difference between the federal and state 
requirements on a particular point arises, it is the more stringent 
provision that is enforced. Many state statutes e3q>ressly create a private 
right of action by the resident to enforce the rights contained in the 
statute (American Bar Association, 19811 Hoffman and Schreier^ 1981). 

Another arguable source of resident rights is the federal const itutioiij 
particularly the Due Process clauses of the Fifth and Fourteenth iimendmehts, 
and the federal Civil litights statute (Title 42, United States Code, Section 
1943,), Which authorises private lawsuits by individualts for alleged 
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vioiitiohs of one* 8 constitutiotifti rights irttere the vioiatloni occur **under 
color of state lair** (Resahi 1977}. Ah ihie^reaaitui htUDia>er of lawsuits by or 
for residents may he hased on this ground. 

Eesideht rights nay also emanate from Obligations that the nursing home 
voluntarily agrees to undertake as conditions of the admission agreement 
made bet%ieeh the nursing home axtd the resident. This is a contractual 
source of resident rights. 

Standards of the Joint Commission on Accreditation of Hospitals may 
also serve as the source of resident rights. As a requirement for JCAH 
accreditation (Hhich is voluntary), compliance with the resident rights 
section of the 3eiM Accreditation Manual for Long Term Care Facitities is 
mandatory, in a lawsuit brought against a JCAH-accredited nursing homei a 
resident may introduce at trial as evidence of the applicable legal standard 
of care a copy of the JCAH provisions that the tutrsing home voluntarily 
agreed to c^ey. 

Finally, vbluntarily-adbpted, written internal institutional policies 
and procedures regarding resident rights atid grievance/complaint resolution 
(African Health Care Association, 1981; Phillips, 1986; Wilson, 1978) may 
be used as evidence to help prove the professional standard of care to %7hich 
the nursing hcmt and its staff shbutd be held answerable. Once a nursing 
home has agreed to live by certain rules—even if those rules are internally 
ratter than externally is^osetd — residents have a legally protectable right 
to aspect that the rules will be followed and the opportunity to seek 
redress When they are not. 



Specific resident rights protections may vary from jurisdiction to 
jurisdiction and facility to facility, dependit^ on the particular 
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^pllcftbiiity of ttie iources of rlslits ttiat ire discussed ibove; One nasi 

become thorousbly fuiilier witb tbe specific provisions in force in any 

nttrsins Itone witb tlhicb tbat person is iffilieted. 

Despite some varisbiiity, tbe fandamer*^ai types of resident risbts tbat 

any mirsitMS bbine in tbe United States today must bohor may be rousbiy 

catalosaed into tbese basic categ^bries (Buford, 1984): 

--Tbe rigbt to be treated fairly » witaout discrimination 
— The rigbt to voice concerns and to have cb^laints resolved 
--The risht to be informed of costs and charses (Caldwell and Kapp, 
1981) 

--The ri^bt to be informed about » and to participate in, decisions 

about care and treatment 
— The ri^bt to citoose tite source of services and supplies 
--The right to manage personal financial affairs 
— The right not to be unfairly trwtsferred or discharged 
--The right to be free from unreasonable restraint 

— ^fhe right to privacy, including privacy with a spouse or other sexual 

partner (Seyle» 1985) 
— The right not to be required to perform services 
--The right to communicate and associate with others 
— the right to use personal clothing and keep personal possessions 

(tiinreck, 1983) 
— The right to participate in a Resident Council 
--the right to be treated ffitb respect and dignity 
—The right not to have confidential information revealed 
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Mvocicy 

Inerusinsiy* tsars tns homes mast interface with various forms of 
resident rishts advocacy efforts. Rights advocacy for nursii^ liome 
residents nay take the form of: (t) seif-advocacy (e.s-» Resident 
Coimcil8---Rai>eri 1982| Devitt and Chectcowayi 1982); (2) lesal advocates 
(Regan, 1977); (3) oibtadsmen (Doty and Suilivan, 1983; Monk, kaye, and 
Litwin, 1984); and (4) family and other friendly visitors. Hhile advocacy 
so^times cakes oh ah adversarial^ cbhfrohtatibhai posture, ideaiiy a 
nursing home irorking in harmony with resident rights advocates can achieve 
ah enhahcemeht in the quality of resideht lives without ehdangerihg the 
legal health of the facility or its staff. 
DECISIOHHAUHG FOR HURSIHG HOffi RESIDEHTS 

■ursihg home residehts face i^ortaht decisions every day of their 
lives (Doudera, 1985). these decisions nay concern matters of imindahe 
living, such as what clothes to %reari What food to eat, wfiat television show 
to watch, and in what activities to partake, these decisions may also 
ihvolve difficult and fuhdamehtal medical issues i such as Which physician to 
select (Lehrer, 1985), Whether to take one*s medicine. Whether to sutmilt to 
a trahsfer to ah acute care hospital so that aggressive life-sustaihihg 
treatment may be initiated. Whether to permit intravenous feeding tubes to 
be inserted in oneself. Whether to assent to the impbsitibh bf restraihts or 
room transfers, or Whether to agree to behavior cbntrbi interventions such 
as •iectroconvulsive therapy (BCT). 

ebroeteht Residehts and informed Consent 

As a general legal principle, such decisions should regularly be made 
by the persbh most directly affected by the cbhsequehces of that decision; 
this doctrine of Informed Consent is fully applicable to adult nursing home 
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riildihts Ce61dl>erSi 1983}. Biquireoiehts cbhcernii^ ihforniea consent for 
miriliis bone residents stm not only from combn Im court decisions, hut 
il JO from federal end state statutes and resulations and varioiis voluntary 
guidelines. 

The first requirenient for a valid legal consent is that the resident's 
participation in the decisionmakihs process Mid ultimate decision nast be 
voluntary. The usual definition of voluntariness in the context of consent 
is that the person giving or withholding consent must he **86 sittaated as to 
he a(ble to exercise free power of choice without the intervention of any 
element of force ^ frauds deceit i duress i bverreachit^ or other ulterior form 
of constraint or coercion** (tumbull, 1977). It means simply that the 
person must be free to reject participation in the proposed intervention. 
The nursing home mast do all that it can to minimize any coercion inherent 
in the facility /resident relationship, and to make sure that advice and 
recon^hdatioM are transmitted to the resident in as nbi^ressured and 
enq^athetic a manner as possible. Such a practice best respects the dignity 
of the resident as a human beiiigi promotes the therapeutic value of the 
alternative selected, and protects the legal flanks of the nursing home and 
its professional staff. 

The second essential requirement for valid consent is that the 
resident's agreement be informed. The legal doctrine of informed consent 
requires that the service provider ^ before undertifcihg «t intervention, 
diiclose certain information to the individual wfhb is the subject of the 
pr^bsed intervention. 

The disclosure standard currently enforced in the majority bf American 
jurisdictions is referred to as the ^^professional,** **rea8bnable physicim** 
(Rosoff, 1981; Bosovsky, 1984), or **conininity** (Christoffel, 1982) 
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itimdird. Under this test, tfie idequacy of disciositre is Judsed csatnst tlie 
wmnt and tjrpe of Inforaation that a roaaonibie, prudent health care 
profesiional would have discloaed imder iimilar circimstancea. 

ft Srowinst althoush alowins (LeBlans, 1983), adnoritf of juriadictioria 
have accepted a nbre expansive standard of information disclosure: the 
*^rea8onabie patient** or ^materiai risic** standard (Miller, 1980; Rosoff , 
19811 K>zov8lcyi 1984). This standard dictates that the health care 
professional coimtmicate the information that a **reas6nable patient** in the 
same situation nould need to matte a voluntary and intelli|ent decision. 
Under this test^ the resident must he told about all material risks — that 
is, those factors that misht make a difference to a reasonable, average 
resident under similar circumstances. 

tite age of a resident may be relevant in affecting What information is 
material to that resident's decisionmaking (Schwartz^ Hathahsoh, Hardwickr 
et ai., 1984). For instmce, a likely side effect that will not manifest 
itself for another twenty years pro1>ably will hot be very inq>6rtaht to an 
older person. However, the probability that a particular intervention will 
be accoiq>anied by a great amount of physical pain or discomfort may make 
quite a difference to ah old, frail nursing home resident. Pfqrsiciat&s and 
other healtii care professionals should always consider the pl^sical and 
mental effects of agir^^ among numerous other factors, when deciding whether 
information regarding an intervention might be material to the specific 
individual. 

Hithih theae standards of disclosure, the specific informational items 
have usually been eh\imerated as follbm CGregoryt, 1981} : CD Diagnosis; (2) 
fature and purpose of the proposed itttervehtibh; (3) slsks» nonsequences , or 
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pirtii of thtt intirvintion; (4) Probability of iueeesB; (5) AlternstlvM; 
(6) laiult atiticipitid if notbing is done; (7) Limitations oh professional 
or facility; and Ci) ir^vice. 

the connection between infonution disclosure and tbe prevention of 
lawsuits is clear. Talfcins Witb Cbut hot at^ residents and their 
families—often, informatively, and coiq»assionately--contributes migbtily to 
a iehse of resident satisfactibh ahd liell-beihs. Technical legai doctrine 
aside, fostering the resident and family *8 attitude that the health care 
professional cares deeply enough to relinquish some of his or her otm 
tr^itibnal power and ittvbive them meaningfttiiy in the decisionmalcing 
process if the best form of risk management achievable (Wadlihgton^ 1984). 
It is preferable for all concerned that information be timely and 
appropriately discussed, rather than that its nondisclosure subsequently 
have to be defended. 

the third essential el^nt of legally effective consent is that the 
resident must be mentally conpeteiit to think rationally regarding personal 
eare. Where the resident lacks sufficient mental capacity, a substitute or 
pro)^ decisionmaker oust be involved. Incapacity and questionable capacity 
of residents is a fundarontal and Widespread issue for every nursing home. 
Pe terminations of COT getency 



Despite the stroi^ legal presu^tioh toward respect for the individual 
resident* s autonomous right to make decisions eoncerrAing his or her own 
lifOi including choices about medical treatment md financial mmagen^t, 
for a significant proportion of nursing home residents the capacity to make 
and e)q>re88 legally valid decisions has been coiiq>rbmised by biological 
factors (e.g., dementia, chronic brain syndromes, stroke, depression) and by 
the environment in likich they find themselves. Even the best nursing home. 
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Inhere rMtdmt; rigtits ire Msldtaottsty respected, iiiy — st^iy by vtrtde of 
being e total initltution--->exert i debiiititltis influence on the resident's 
sense of controi (fihite end Janson, 1985 K fbe co^inetion of illness and 
Institutionalization say substantially iiq^air the ability to make and 
cosrauhicate autonomous choices on important matters. 

Legal coiq>etency refers to a relative, rather than an absolute, degree 
of ability scale (Tepper and Elworki 1984). To say that a person is legally 
incompetent implies that the individual is below some minimom level of 
capacity arid rage of opportunity, and not simply that the person has less 
capacity and opportunity than certain other people (Miller, 1982). 

Hhile courts generally (in the minds of critics of the guardianship 
systMk too routinely) grant petitions for appointment of substitute 
decisionmakers for elderly nursing home residents (as well as older 
c6nB»uhity*d%iellers) i in seriously contested cases there is a stroi^ judicial 
preference for and deference toward letting older persons make and live (or 
die) with their own decisions (Douglas^ Feinberti Jacobsoh ^ et al. ^ 1985). 
However, the great majority of situations where the decisionmaking capacity 
of a resident is called into question is handled on a de facto rather than 
de jure basis. That is^ TOst such cases are quite properly — and without 
adverse legal con8equence8--iianaged by the nursing home, usually in 
conjtanction with the family, without formal court involvement in deciding 
and acting upon the resident's decisionmsking iinpairsient. 

In most circumstances i ccMiipetehcy should be addressed as an ethical 
matter by those Who are closest to the resident, and resort to the courts is 
iieither necessary nor desirablei since it is ejq>eh8ivei time-cohsumingi and 
emotionally draining, initiatibh of judicial involvement in competency 
determinations Should be the exception instead of the rule. It will depend 
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on m wvimtf of fsetort Ln my cne, but oioments that iiight point toward 
tHe sdvisability of tdviiite formal legal clarification include CAff^ricah 
fioiptfcai Association, i985): (t) the incapacity is great and iifcely to be 
prolonged I and t!;ere is no ol^vious surrogate; (2) the capacity of the 
resident is questionable^ and the decision to be made is significant; (3) 
the views of the surrogate are strongly at variance tiith niedical judgment or 
the resident's 1ch6%m views; or m the choice of the individual to serve as 
surrogate is controversial and all efforts to resolve the matter at the 
nursing home level have failed; and (5) family members radically disagree 
ibout the course of action for a resident Who lacks adequate deelsionmaking 
capacity. 

In soiK situations, such as the resident in a long- term coma or a 
persistent vegetative state (PVS), the determination of incbiq>etehce is 
fairly straightforward. In most circu^tahcesi though, clinical 
presentations of potential incoiqietence are more cloudy: transient 
incapacity i due to acute illness or medication side-effects; mental 
retardation; mental illness or emotional problems; or physical handicap 
(Huhett, Lidti and Heiseli 1985). Riich more is entailed in determining 
legal status than sii^ie diagnostic labelling of a clinical condition. 

There exists no i ingle, uniform standard of competence. Zhstead, 
competence to et^age in decisioimakit^ has been only rarely and vaguely 
defined in statutes and court decisions, in daily practical it is 
frequently the attending p^sieian acting alone, in his or her sole 
discretion, irtio decides «hen a person is not capable of making decisions and 
a substitute should be involved, without any explicit standards for that 
determination being employed. 
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In det«»itiifig em^ietmey, tfi« Most thou|titful anilyies urge Ifuit 
MftMit not be placed oh the **6t>jective** nature of the reatdeht'a elinicai 
dtagnbats or on the ipectftc chotee nde by the resident, but rather oh the 
edacity of the resident arid the illbjective thought process foliotred in 
arriving at a ^gobd^ or ^bad** decision (Jonsen, Siegler, and ttinsladei 1982; 
Heisel, Itothi and Lidz, 1977). The focus is oh fuhctiohal ability ^ 

tinder a fuhctiohal inquiry* the fuhdamehtal questions suggested are 
these: (a) Can the person mate and cosmminicate (by spoken words or 
otherwise) ^Steffeh and Frahklih* 1985) choices cbhcerhihg his or her own 
life? (b) Can the person offer any reasons for the choices made? (c) Are the 
reasohs uhderlyihg the chbic(^ *'rati6hal"? For ihstahce, the person irtio 
declines aiputatibh of a gangrenous leg because she does not wish to 
continue living with only one leg is acting more ratiohally ttu^h someone 
making the saro decision but bf fear that with an Mutation she will not be 
able to run away from invading Martians fast enough; Cd) Is the person able 
to uhderstmd the i^licatibhs (i.e., the likely risks and benefits) of the 
aitematives presented and the choices that are Hde» and the fact that 
those inplicatiohs apply to that persbht (e) Does the persbh actually 
understand the i^lications of those choices for him or her? (Gutheil ahd 
Appelbsumi 1982; Heiseli 1981; Sothi Heisel^ and Udz, 1977). 

tlhder this fuhctibhal approach, the resident need not understand the 
teiehtific theoty :mderlyihg the pl^siciah'i recomehdatibhs in brder to be 
demed cb^eteht, as ibhg as tte resident conprahends the ganeral nature and 
likely coniequences of the choices presehted. Also uhder this apprbach, 
eb^etehcy imtst be determined bh a decisibh-specific basis; that is, a 
resident may be capable of rationally making certain sorts bf decisibhs, but 
hot others (Culver, 1985). The i^himaiiy necessary degree of inteiiectual 
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Hud MDtionsl eapBclty wy hm vistssiized u faiilns sonetftiere cm a iiiditis 
ieiie tbit. d^ehds oh the nature of the decision being faced (Grahe, 1984; 
Orane, 1985; Harris, 1985). ftais, coi^etency should not he treated as an 
aii^or-nothing affair. Partial conpetence is hot the saibe thing as 
incon^etehce. the resident may be co^eteht **en6ugh** to make the decision 
in question. 

Additionally i cbnqpetehcy may wax or wane for a particular resident 
according to envirotwental factors, such as (a) time of day, (b) day of the 
we^i (c) physical Ibcatiohi (d) acutei transient medical probl^^^ (e) 
other persons involved in si^porting or pressuring the resident*s decision, 
or (f) medicatioh react iohs. Health care providers are under ah obligation 
to manipulate. Wherever possible, ehvirohmehtal barriers to capacity in an 
attempt to maximize the decisiotunaking capacity of a resident. ThuSi if a 
decision can be delayed uhtil a resident is in a more lucid phase, or 
medications can be altered to allow the resident a clearer head to 
cbhtenplate choices ^ this is preferable to proceeding uhhecessarily on the 
basis of substituted decisionmaking. Itlso, many acute physical or mental 
problems of elderly residents impihgihg oh decisiohmakit^ capacity can be 
successfully medically treated, and that course should be vigorously pursued 
before considering the resident ihcbnpeteht. 

Many elderly hursihg ftcmt residents are capable of "assisted** consent 
with a little extra time and affort on the part of health care providers 
(Sctwartz, lathahsbh, Hardwick at al., 1984). For axa^le, an elderly 
resident, although not able to process complex infotmatioh as swiftly and 
efficiently as a youhger persbhi may nevertheless be able to understand the 
conplexities of a proposed treatment if given enough time to fully process 
the infonnation. Health care professionals should be aware that elderly 
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pitllhts «iy liMd fibre tim to l«br& tlircmsti c€Hiq>lix Ififbnutiah resftrdlng 
trMtitent and itouid not iatoniticftlty equitte the speed with wtiieli en 
elderly reiident proceiiee iiiformition ifitli the level of coiq>eteney of that 
resident. 

Proxy PecisiotimakinR for Incoroeteht Residents 



Hbere it has been determined that a resident laclcs sufficient capacity 
to independently stake legally binding life choices, an acceptable sieans of 
substitute decisionmattiniis suit be achieved i both to protect the well-being 
of the resident and the legal security of ittvolved health care professionals 
and institution. Alternative «ays of delesatins ilhat would otdiiiarily be 
the resident's authority to nake decisions to someone else, to exercise that 
power on befhalf of the resident, may be categorized as follows: (a) 
Delegation of aiittairity beforehand by the resident hiioself or herself, 
through methods of advance plaiming; (b) Delegation of authority to a 
aiibititute 1^ operation of itatutei regulatibhi or broad judicial precedent; 
(c) infotmal delegation of authority to a substitute by custom; and (d) 
Delegation of authority to a substitute by a court order in the specific 
case. 

the two most io^ortant current devices for advance health care planning 
are the living i^ill aiid the durable power of attorney for health care, in 
addition to allowin^i a person to give specific advance directions concerning 
his or her medical treatment in the event of subsequent mntal incapacity 
and termifiai illness, the living will t% a min^r of states is a permissible 
mechanism for deiighatitig another individual to act as the proxy or 
iabstitute decisioraoafcer to r^resent one urid act on one's behalf in the 



itciit of liter inc0iq>#tcfice and ttrttinll illtiiii. is of 198S» thirty-^seven 
ifcitoi hid ititutes ipeclficilly iutlM^risins the ixectttion of • iiving 
will. The durable power of attorney is a legal docuaent in Iftiich an 
individual My direct ^ tlirough the ai^ointiieht of m i^ent Who is given 
eitter general or specific instructions, tlie Baking of nedical decisions and 
the aanagement of prefer ty in case of future incapacity. 

In some circimstances, authority nay devolve or pass from the resident 
to someone else by (deration of a statute i regiilatiohi or judicial 
precedent. Probably the best Icnowh ex^^le of this form of substitute 
decisiotimaking is the representative payee conc^t. This entails the 
appoihtmaht of a proxy for a person Who is receiving certain regular 
government benefit payments, including pension and disability checks from 
the Veterans Administration i Department of l)efeh8e^ ftailroad Betirement 
Board, and €lvii Service. Most significant in this regard are Old Age, 
Survivors I or Disability insurance (OASDI) benefit payments under Title 2 of 
the Social Security Act and Suppi^ntai Security Income (SSI) benefit 
payments to the Aged, Blind, or Disabled under Title 16 of the Social 
Security Act. 

^art from the handling of government benefit payments i the federal 
Hedicare/Hedicaid Conditions of Farticipatioh provide (20 Code of Federal 
Seguiations Section 405.1121 (k)) that the rights of a resident Who is (1) 
adjudicated ihcoiii>eteht in accordiiice with State law or (2) fotmd, by his 
p^iciWi to be iedicaiiy incapable of understanding his or her rights i 
devolve to the resident'! guardiihi next of kihi spohsorir^ agencydes), or 
r^reaentative payee. Ironically, in a growing miniLber of jurisdictions! it 
is in the area of deciiiotimiLking about care of the terminally ill resident 
that itaitototy, regulatory ^ iM judicial guidance about substitute 
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diciii<mttl:iii| it elurut. iivitis ststutu in nine states set forth 
procedures for decisiohmalting oh betielf 6t iiieoipeteht jp^ersohs Who ftsve not 
sisned s living will or darsble power of attorney (Society for the Kisht to 
Die:» 1985). The procedure consists of uhinimous is^eenieht hetweeh ettehdins 
physician, specified relatives (usually in a stated order of preference), 
and sonetines consultant pHysiciatis as well. The trend in enactment and 
modification of livine will legislation in other states also seems to be in 
this direction. In addition, courts in an increasing number of states are 
formally recognizing the authority of the family to exercise the incompetent 
person's rights on his or her behalf. 

As a general niatteri in the absence of a specific statute, regulation, 
or court order delegating authority to a substitute decisionmaker, or a 
court order finding ah individual mentally ihcbsqpeteht and appointing 
another specific person to act as guardian or conservator, neither the 
family as a Whole nor any of its individual menibers (nor anyone else) have 
mf special legal authority to make decisions on behalf of a resident Who 
eiiinot ipe£k for himself or herself, ievertheless, it has Ions ^<^n the 
Widely fmoWn and iii^licitly accepted medical custom or convention to rely on 
families as decisionmakers for incompetent persons, even in the absence of 
e)^re88 legal power (Fowler i 1984; Tibbies i 1985). Iveh Where there is no 
explicit judicial or legislative author iaat ion in one's own state, the legil 
risk of a nursing hone or its professional staff for a good faith treatm^t 
decision made in conjunction with an incompetent resident's family is very 
alight. 

in some cases, however, infbrral substitute decisionmaking by family 
Sesibers may not work (Haraen, 1986). Thi^ fimily members may disagree among 
thmseives. they may make decisions that sem to be at odds with the 



cirtter m^rmBimi or ii^liid preferahces of ttie resident ^ or ttiat appear hot 
to 1>e in the reiiflant*8 beat Interests (e.g., financially motivated aelfiah 
choices ]|. the family nay request a course of conduct that seriously 
contradicts the faclilty^s or physicim^s mm sense of ethical integrity, 
flheh such situations occur i judicial appolntineht of a guardian or 
conservator enqpowered to make decisions on behalf of an incosDpetent mrd may 
be practically aiid legally advisable. 

Every nursing home should %rrite and adopt a clerr Institutional policy 
concerning guardianship for Its residents. This policy should cover at 
least the following Issues: (a) I2heh the hursit^ home will initiate 
proceedings; (2) Vhen the nursing home will request the family to initiate 
proceedings; (3) Institutional ascertaining and mbhitorlng of performance by 
a resident's guardian (e.g., Is the guardian properly following What the 
resident's wishes would be i or at least acting In the resideht*s best 
ihterestst); (5) tlhen the nursing home will Initiate judicial intervention 
into a resident's guardianship that is not working properly (e.g., Where the 
tmrsing home has reason to believe that the guardl^ Is hot acting Ih the 
resident's best Interests); and (6) The very limited circumstances in %rtilch 
the hursli^ home itself will agree to act as a resident's guardian. 
-DO SOT** ORDERS 

beclslohs to withhold or withdraw certalh types of medical 
interventions from a resident are often made prospectively, and are stated 
M "Do lot" orders from the attending physician to other mMbers of the care 
team. Most attention has been devoted, especially ih the acute hospital 
mvlrohmeht, to "Do lot Resuscitate" CDHR) orders Calsb known as "86 
Codes"), or instructions by the physician to refraih from attempts at 
cardlopuliftohary resuscitation (CPR) ih the event of a cardiac arrest. DHR 
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wdmvi ira m rmimvmt tints in nuritns ttbiiies, uliere cardiac srrasts ira not 
iii uhuiuftl avetit. However i stvetl the techiiolosical iiid staff ii^ composition 
and tladtations of ibst mtrsins toros, plus the physical and mental status 
of naiiy tiursins hlyme residents » other ttinds of **Dd lot** orders take on 
greater i^ortahce in the ions term care set tins CBesdine, 3.983). Most 
sisnif icant are potential **bo Hot Hospitalize** (DHH) and **Dd Hot Treat** 
CDSf) orders. 

tesaiiy, decldins shoot and i^lementins "bo Hot" orders should be 
handled accbrdihs to the same substantive principles and procedural 
suideiines as apply to other trea^^t decisions (ttobertson, 1983). In 
fact I hf allowitis snd encourasins certain decisions to be made 
prospectively, before a crisis develops, **D6 Hot" orders may reduce 
potential lesal risit and lessl anxiety. 

the lesal status of "Do Hot'* orders Where the resident is cmttaily 
competent is fairly unanfbisuous . it parallels the situation for vliedical 
intervention s^nerally, ihcludihs that Which %fould life-prolonsins or 
even lifesavins* In other words, a competent resident has the right to 
voluntarily and taioWii^ly refuse CPRi hospitalization, or any other form of 
medical intervention, and to demand that he or she be the recipient of a **Do 
Hot" order. This fundamental right may be overridden only by a judicial 
determination that there exits, in the particular circumstances, a state or 
societal interest that is coii^elling enough to justify infringii^ on the 
resident's autonomy, tbm Wishes of close f^ily menbers should be 
considered, but should never be permitted to override the decision of a 
cmq^etent resident. 

First, each nursing home should have a mitten policy statement 
ri^arding its institutional philoscif>hy aiid technological mA staffing 
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eiplcitlM (and limitaticms) eonearnins vcrloos **I>o lot** sltamtions (Miles 
md tyden^ 1985; tislc Force oh Siii^ortive Cerei 1984; Hoyt and Davies, 
i98<)« Second, a copy of this statoient ihoaid be presented to every 
e<Mq>eteht prospective resident and his or her faoiily at or before the 
adtiiission intervieir. third, extensive and resuiar staff education shoutd be 
carried out concerning the provider's policies in this area. Fourth i tlie 
narsins home, through its nedicai staff bylatrs and other TOans, should 
strongly encourage iiiedical staff meafbers and nurses to discuss evenly atid 
honestly treatTOht preferences and objectives with residents %ih6 are capable 
of participating in such decisions. Health care professionals should be 
required to docuskeht products of these discussions that might provide useful 
evidence later on of the resident's wishes and the good faith of the 
decisionmalcihg process. Some ccmlnentators have suggested that patients 
entering an acute hospital be given a questiotmalre or other instrument at 
the time of admission to survey attitudes toward certain t:n>as of medical 
interventions (Stephens, 1986); this is ah idea that nursing fnomts might 
Hint to consider. 

Uhere a co^eteht resident has made a **Db flot*' decisioh, he or she mxsi 
be able to continually re-evaluate and re-assess that decision in light of 
any change ih physical or mental cbhdition that materially affects the 
possible benefits or burdens of different treatment alternatives. A '*Do 
lot** decision can be revoked or modified at ihy time. It is the duty of the 
involved health care prbfessiohals to cohtifuiaily supply the resident with 
any hew ihformatioh pertinent to **Do iot** decisions. 

for the UMitaliy ihcoi^eteht resident, the situation is a bit more 
clouded legally. Clarification of respective rights and responsibilities 
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mif hi ivillible fron tlii risidmt'i previously exectttea advance directive 
or i tesieietiveiy or jadiciiiijr desisneted proxf. In the absence of such 
ciarificatiofii **Do lot** orders are still permissible for iiico^eteht 
residents accordins to the saiM general life-proibntins treatment 
decisionmaitins principles. 

the sussbstiohs offered above concernit^ the nursihs ho^'s 
responsibility to adopt, educate about, and cmnmiinicate concertiins a dear 
policy oh **Do Hot** orders applies with full force iihere inconveteht 
residents are involved. Where a resident is not capable of participatins in 
decisiotimalcihgi the connunicatioh about potential *'l>o Vot** mahag^^ent 
strategies nast encb^ass available, interested family members. The family 
has no greater or less legal authority to make *'Ek> Hbt^ decisions for an 
itic^^etent relative than exists for other types of medical decisions. Even 
in the absence of specific legal authorization i in this sphere as elsewhere, 
it is lor should be) the medical custom or convent ion to involve families in 
*'Do Hot** decisions. From a practical, risk management per8pective» 
extensive interaction Irith family menbers concerning such decisions is a 
prudent, protective practice. Conversely, even Where the family lacks 
formal legal power to veto a physician's **Db Bot** decision, proceeding with 
a ^Db ibt^ brder in the face bf family opposition entails, iFrdm a practical 
standpoint, an unnecessary risk of legal challei^e. 

During cbmahicatibn with tte fuftiiy, quest ims should be encouraged 
and ansMred candidly, the coniiiinication re^ohsibility falls primarily bn 
the attending physician* s shbtalders, but bther health care professionals can 
play a vital supportive role in this process. The pl^sician ihould e9q>laih 
his or her reasoning, dii^hosis, and prbgnbsis, but iuy and should present 
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tbi fMdiy witii 1 **Do lot*' postlbiilty In the form of s roconnsndation in 
iiliich ihiir ^rieiMmt is iouiht. This helps to avoid pattins the family Iti 
the position of feeling that tbmf thniseives made a decision tliat can 
afterwards cause them iui^t and d^ression. Uheii the physician esq>lain8 %ihy 
hospitalization, resascitatibn, or some other Kdical interventions should 
not be att^nptedi the fimily members will rarely dissent if they have placed 
U^ir trust in the physician (Spencer, 1979} and the nursins hraie. Where 
disasreement does surface and persist, avenues for resolving such disputes 
discussed earlier in this cimpter remain available. 

During the eommmicative process, the family should be infomed that 
the appropriateness of a **Db B6t** order will be continually re-evaluated, 
and that it can always be rescinded if prognosis or other factors change. A 
physician or nursing home could be found legally negligent for basing a **Do 
■6t** order on ah incorrect evaluation of the resldmt^s eohditioh and 
pirognosis. 

The attending physicim should make liberal use of available 
professional consultations with relevant clinical specialists , Hhile 
retaining ultimate medical control tuA responsibility over the case, the 
judgment of nurses and other menibers of the care team who are familiar with 
the resident should also be sought out and considered. 

k nunber of state, local, and national medical societies, as well as ad 
hoc groups i have begun to address the legal and ethical iB|>licatiohs of **D6 
lot** orders (President's Coonissioh, 1983; Ivans and Brody, 1985; toerican 
College of Imergehcy Fl^sicians^ 198S| Society for the RLght to Diei 1985). 
Although such guidelines are at this point voluntary, rather than binding, 
they should carry weight with iegislators, courts » medical staffs, and 
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ficllltjr lovirniiii boards Hhb itriagsle with theie liiuM. for this ri^tton^ 
is veil ii ttte othlcii: diroction they iay provide^ hiaith ear« professionaia 
ihould 1»ep Cbreait of i and involved in^ the initiatives of their states 
tocal, mA national orsaniaations in this sphere, as mil as relevant ad hoc 
groups . 

is advised ahove, every nursins h<»e should have a clear, written 
policy statement dealins with '*Do Hot** situations, Hedical staff should be 
bibwledseable of ^ and (Obedient to^ that policy. The development and 
ii^ lamentation of a formal institutional policy is an important st^ toward 
the establishment of a predictable atid reasonable process for reachins a 
negotiated and inforabed decision, and eiiminatins surreptitious — and highly 
legally dangerous (ifaiiericjai_Co^ege of^te _ -gf 



t985)-^ractice8 such as **Sh6w Codes" or **Slow eodes,^ in Which medical 
interventions are initiated, but less than Wholeheartedly so that the person 
will die. Several ^odel institutional policies from Which a^iinistratbrs 
and governing boards may get ideas are available (Miles and Ryden 1985; Task 
Force on Supportive Carei 198*; Hoyt and DavieSi 1984). 

The nursing home policy stati^nt should define important terms such as 
terminal illness** and *'iiimiinent,** and should address the legal, ethical, 
finmcial, and medical aspects of a **b6 flbt** brdier. The policy should 
contain as miich specificity as possible; use of confusit^ and 
slbppy-^eariAg euphemisM Itlce ^comfort measttres^ or **stt^brtive care** 
tfhould be avoided unless accompanied by more ^irecise eiq^lanations (Miles and 
l^deni 1985). They carry the seeds of itf.8cbBminicatibh and 
misunderstanding, and hence of legal difficulties. 

The final dociaiiht should reflect the nursing hbme*s philbsbphy of 
resident care and should set forth at least tlie following: (l) es^llcit 
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riqiilriiwhti sovarhli^ ttie prftciice of writing ~D6 WbV orders; (2) the 
roipoetivo roies of tite roiidont (coB^etent and incbnpetont) , fudly, health 
care profeasionalii the nuriins hc^ (includins ita Ihstitutiohal Bthica 
eoniiittee, if extant), and other parties (e.s-» mirsing hone bibudsnan); (3) 
the relationship of a particular *'Do Hot** order to the totality of the 
resident's care plan; (4) the appropriate professional stmdards applicable 
to ^Do Sot** orders; and (5) procedures to be used in resolving disputes 
arising among concerned parties (President's Convaissiohi 1983). 

Soiie uninforrod health care professionals are still fearful that 
putting fiohtreataent decisions into writii^ in the resident's liedical chart 
laay increase their potential e^^osure to legal liability, this is a serious 
misperception (Hirsh, 1984). Hhile a degree of sensitivity and discretion 
iust be exercised fe.g.^ do not %frite the rame of DfiR residents on a 
blaclcbo^r^ in a public hallway), nontreataient decisions should be thoroughly 
docuuaehted CBvsm aiid Brody^ 1985). 

the wishes of the resident, if ascertainable „ the family, and 
iishificaiit others should all be recorded. The judgments of involved health 
care professionals, as well as their underlying reasoning, should be fully 
ihd candidly documented i as well as any attempts to change the minds of 
resident or family. Honesty md openness in recordkeepiing in this sphere is 
the professional's best defense (as well as the nursing home's) gainst 
aubiequei^ ellegations of neg^^i-ftMice or lialavblmt iittiht. Failure to put 
decisions end orders in writing not only fails to protect the health care 
professional, but invites ihai^rc^riate action by other team members based 
on the mimd and confused signals tlut are emitted. 

This point needs to be underscored in the case of **D6 lot^ orders. THe 
JClH, the American Medical Association (Hational Conference, 1980), the 
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fMiidint*i CoiiBiiiiott (Fresidini^i eosttiiiion, t983)» and a divtiibn of the 
teariean Hosfiltal ftaioeiaticm (Baad, 1983) tiava ail carefully considered 
tfiiii iiiue and itrbhsly ihdoried policies nandatint tliat ^Do lot** orders be 
ffrittan directly by the attendihs piqrsi^i^ in the inedicai record. Aithoush 
tht federal Bedicare and Hedicaid resulatiohs and state nursit^ laws do 

not expressly siention this subject, their seneral requirements for siedical 
recordfce^ii^ nay fairly be interpreted to mandate that **Do Hot** orders be 
mitteh in the chart. 

A written order serves to e3Q>lain and justify the dec is ion to withhold 
hospitalization, resuscitation, or other medical treatments and to avoid 
confusion and consequent improper action by other menibers of the health care 
team. The medical chart entry should contain the order itself, mi 
enumeration of persons consulted, names of those who concurred in the 
decision^ and the clinical facts and impressions supportii^ the order. 

Once a *'bb lot** order has been entered into a medical record, it should 
remain a petmanent part of that record; if it is later modified or 
rescinded, the modification or rescission would aiiib appear in the record. 

Tied to the subject of documentation is the need for coinnuhication 
Imbng health care professionals and institutions once a ""Do Hot** order has 
been written. Coins through the agonising process of decisionmatting serves 
little purpose if a decision to refrain from certain interventions is not 
cowmmtcated to those raspoiuiibia for carrying out the ••Do lot** orders^ 
since i in the ibience of iuch orders ^ the health care professional is 
obligated to treat the resident as aggressively as possible. SSuch 
cwmmicatioh ii in iiiititutibnal responsibility^ and each nursing home 
should have a prbvisibh in its written policies detailing its procedure for 
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uittrins tbit iil tmSbivi of Uni biittfi civi team invotved with a partteoiar 
ruidant idli ba aeeontaiy nid tiinaiy infomad of **Do lot** ordari or othar 
traataiiit linltatiims cohearhifii that rasidaht. Waakly ihtardlictpiinary 
easa raviam oh aaeh unit ara oha naau of ebananicatlon that ihould ba 
considarad. Spatial ttarkihis oii the outside of the iM^ical chart, 
discrateiy but claarly sishifyins particular treatment instructions, are 
also a valuable connunicative tool. 

tt^re %rill be aituatiohs Where a resident heeds to be transferred to 
another health care institution (ordinarily an acute hospital) for treatment 
of a specific rmediable prbl>lam Ce.g.i acute infection), but other 
treatment limitations may retain appropriate because of the resident's 
other I underlying I noh-remediable deficits. In those circumstances, the 
mtrsihs home should have a clear, effective, ongoing mechanism in place for 
cMiKinicating **bo lot** orders directly to health care professionals at the 
transferee provider Who Will be involved ih the resident's earn, as well as 
to professionals involved in the transportation of the resident between 
providers (Miles and CrimihSi 1985). Bspacialiy aihce medical ataff in 
acute hospitals may have strong preconceptions about resuscitation and other 
aggressive therapy for older persons uho reside ih hursihg hraes (Farber, 
lleiner, Boyer, at. al., 1985), it is the nursing home*s duty to timely 
tratiimit to the raceivihi health care provider ^ With or ahead of the 
rasidmt, as iiieh guidahee as feasible eohcarhing praferaneas, values, and 
instructioiii that ihould guide treataiant for that parabh. there ahbuld be a 
Written prbviaibh in the trmsf er agreeiwht between the nursing home and any 
other health tare institution for the comnunication of this sort of 
ihformatibh. 
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Plnaiiyy ii itreidy iiittded to, decliiohs to itmit trutamt should tiot 
iiillify totfti ditresi^t'^ or *Hfritins off** of ft rftiidetit. ieglect of 
emtinaios pftitifttive eire, m mil as Mdical cire ihftt hfts not been the 
ftiibject of ft *'Do lot** order, could ftlLenete resident end fftsdly end es^bse 
the imrslns hc»e to cherges of civil or cr«jainal ftbandoraient , nesle<>,t, or 
even sfbuse. Allevlfttins safferins is a basi^ goal of health care and a part 
of the standard of care lei^Hy 9tA ethically owed health care 
professionals and providers, even inhere "cure** of anderiying disease is no 
longer possible (Besdinoi 1983 i Lytin, 1984). Hanagement goals should 
consist of remainif^ iti physical and erotional contact with the dying 
person; relieving terndml sysiptoms (such as pain, confusion, anxiety i or 
restlessness); providing hourist^ht and hydration, skin care, boifel and 
bladder care, and grooming; and supporting the family throughout the period 
of dying i dttathi and bereavement. High-dose narcotic i^ehts and sedatives 
can be used despite the risk of suppressed cerebral function and respiratory 
depression because the therapeutic intention is to control the synptoms of 
taflttn suffering, not to cmse m earlier death (tango, 1985). 
FUTURE OP SURSIHG HOffi LAH 

Although the future of the law In any sphere, particularly one as 
rapidly changing as this, is ftliiays difficult to predict, several itrong 
trends may be discerned. First, lair-making and latr-deciding bodies seem to 
be showing increasing deference tomrd mentally capfttde nursing home 
residents in peiimittihg them to eutohoi^sly decide oh their own course of 
Mdicftl treatment md other life choices, this is reflected in such 
developments ai eiQ^SMion of informed consent requirements, enhanced access 
to resident records* «id encouragment of advance health care planning 
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tHiroiiiti living wil!i ihfl durabli powers of mttortu'iy. tim miam tlme^ 
prbtnetioni for rosidmts wbo ire incapable of ialctos and eonnunicatinti 
tutcmondiii choices are fettitis sore itrinsenti arid nursit^ home 
accoiintabttity for its treatoent of those residents more d^i^dlns* 
Concurrently, plaintiffs* salpractice attorneys appear to be just 
discoverins tiursif^ homes as a potentially fertile field for litigation 
efforts. 

■ursihs home law isi and will continue to be^ dynamic. One possible 
blueprint for change that should be watched closely in the next few years is 
the recent study of nursing homes released 1^ the lational Jkcad^y of 
Science's institute of Hedicine (Institute of Hedicine» 1986). this major 
project, funded hf the federal Health Care Financing Administration m a 
prelude to regulatory action ^ recoiinehded a nt^er of sighificmt legal 
modifications concerning nursing homes. Continuing vigilance and education 
for nursing heme owners, administrators i and professional staff oh legal 
matters affecting their practice is essential. 
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Biltieil Aspects of teiuscititLoh for the Patient Uhb Utii Iteve Mininal 
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919 C1985). 
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AirailCAB HEALTH CASE ASSOCIATXOH JOUBHAL 55 (1981). 
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finer lean Hospital Asibciatibn. POLICY AHD StAtOffiHt: tHE PAflENT'S 
OIOiCB OF TREATMEHt OPTIOBS. AHA: Chicago. Catalos So. 157628 (1985). 
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Besidenti,** 31 JOOBBAL OF THE AMERZCAh GERIATBICS SOCIETY 602 (1983), 
r^rihted in Bapp, H. i PiaSi H. i and Doudera, A.E. Ceds), L^AL AHD ETHICAL 
MPBCfS OF KBALTH CABB FOB flS BLDBELY. 
Health Adiidnistration Press: Ann Arbor ^ MI (19S5). 
Eloquent discussion bf **bb Hbt" brders in the nursing home by a 
eonpassionate physician. 

Bird, J., **Acebuntabillty and Liability,** 6 COMtEIIPORARy AOMIBISTRATOR 
fCni bOiG TRk CABB 46 (1983). 

Brmmi B. ^ **emktr«et lishti and Bights Belated tb AAtiisibh, Transfer, 
and Discharge,** 11 AM^CAB HEALTH CARE ASSOCIATIOH JOUBBAL 17 (1985). 
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jO^ilStifttOSS AID SUPBCVISORS* ImerlcM Health eire Association: 
«ftAlifliton» D.C. (198«). 

lon^r^ti %j i leadif^ advocate for tttd aider iy cbmdaaioned by a iajor 
fiursitis hone trade association discussing theoretical imdeti>ifming8 and 
practical ramifications of IfQ^leinehtit^ residents* rights in nursic^ hmes. 

Caldwell, 3. and kapp, tt. , ^'The Rights of Hursing Home Patients: 
Possibilities aiid Lindtations of Federal Regulation, 6 JOURSJU^ OF KEALtH 
POLmCS, POblGY ATO LAU 4b a?31)* 

TP6 f orner Health Care Financing Administration officials speculate on the 
likely iiplications of regulatory chaii«es proposed in 1980 (but never 
actually adopted). 

Chapman, 8., **Balpractice Physician Assistants Can Involve the 
Physician*^ 21 PlffSXCIAH'S MAMAQEKOIt 89 (1981). 

Chapman^ 8.^ **Refu8al of Consent: Uhat the Doctor tiust Do,** 21 
PHYSICIAii'S MAilAGBIIEHf 84 (1981). 

Chrietoffel^ T. IBALIH AIID TSZ UH: A HABDBOOK FOR HEALTH 
PROFESSIOiAI^. Free Press: Wen York (1982). 

Excellent introductory text (for health care professionals and students on 
the i^.4ct of laif on health care* This book is especially strm^ in the 
area of public health Ian. 

Calver^ C*^ **The Clitiieal Determihatibn of CM^etince,^ in K^pp, M. , 
Pies, H», md Doudera, A.R. (eds.)t tiCAL MD BTKiCAL ASPECTS OF MIALTII CKARE 
FOR THE BUDBRLT. Health Adminittratioh Press: Ann Arbor i m (1985). 
Article artieuiateiy discussM tfm criteria of decisionmaking eoa«>etence, 
driPing the diitiiiction betliefttl tufificient decisionmaking capacity, oh one 
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Drane, J., "the Many Faces of Competency," 15 HASTIHGS CENTER REPORT 17 

cms). 
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I^ahe, 3, , ''Coi^tency to Give an Informed Consent: A Model for Hakins 
Clinical AssessnentSi*' 252 JOUBSAL OF THE AMERICAS HE&ICAL ASSOCUflOH 925 
{1984). 
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Ivans, A. and Brody, B., "The Do-Sot^lesuseitate Order in teachint 
Hospitals,** 253 JCIIRHAL OF THE AHBRICAB HEDICAL ASSOCIATIQB 2236 (1985). 
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Plrbirf Seiner I J«i ihH Boyerp d et. el.i ^^Cardiopulmonary 
teittscltation: Valises and Decisions — A Cm^arlsoh of Health Care 
Frofesslonals,** 23 HBDICJIL CAHB 1391 {1985} « 

tesults of a study tliat primarily coi^ared the attitudes of physicians and 
nurses toward CPR for severely debilitated patients. 

Fowler, H. ^ *'J^(>lntlti« an Agent to Itake Medical Treatment Choices," 84 
COLUMBIA LAH REVIEW 985 (1984). 

Superb analysis of the use of durable power of attorney for health care. 
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Homes, 83 AKERICAH UH SEPORTS 3d 871 (1978). 

eoldberg, A., ""PAflBRT CASE DELIVERY IN jmRSIHG HOlffiS: LEGAL ISSUES 
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Care: A Legal Perspective,** in Pena, J., Haffner, A., Rosen, B., and Light, 
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Aipeh Systems: Rbckville, (1984). 
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Gregory, D., **ififorMd Consent: An Overvleir,** 9 LEGAL ASPECTS OP 
MEDICAL PRACtlCB 4 (1981) 
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Hirsh, H., **Verbal Orders: Perils and Pitfalls,** 112 MEDICAL TIMES 
15FM (1984). 

Hoffmalii A. and Schreier, K.| **A Private Right of Action Under 
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QUALITY OP CASE IH HURSIH6 HOMES* Hational Academy Press: Uashington, D.C. 
(198$). 

^tremeiy important report conmissioned by tbe federal Health Care Pihancii^ 
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interested individuals and groups. 
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The first textbook dMi^ed specif icaily to guide nursing hone oimers, 
administrators t trustees t medical directors, itaff pl^siciinSi nurses, and 
other long term care professionals in legal risk mamg^nt techniques. 
Discusses tbe bases of nursing home liability and how to protect against 
their occurrence. 
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Coiq>ahy: tit. Pauli MB (1986). 
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Harseni T.i HBdical Deciiibnmikins for the Incompetent Person: A 
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Miles i S. and CrimnihSi T.^ "Orders to limit Bmergehcy Treatment for ah 
Ambulance Service in a Large Metropolitan Area," 254 JOURNAL OF THE AMERICAN 
MEDICAL ASSOCIATION 525 (1985). 

Oescriptibh of groundbreaking collaborative project in Minneapolis area 
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Rahgbi B.i **The Bursihg Home Resident Hith Dementia: Clinical CarOi 
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■eadi 0.1 HOSPIfAL'S SOLB W RBSUSCITATIW l>BCisi(»S. Hospital 
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